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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The CRS Report to the Members and Committees of Congress on "Corporate 
Owned Life Insurance (COLI)" analyzes recent proposals addressing that subject in 
the 111th Congress.  The Report begins with a general background on COLI, followed 
by a discussion of relevant current legislative proposals.  It then addresses federal 
limitations on COLI from previous years, discusses state approaches to the issue, and 
concludes with an analysis of the issue from a public-finance perspective. The Report 
states that it will be updated in the event that legislation dealing with COLI progresses. 

Overview 

COLI that insures the lives of low-level employees, described in the Report as broad-based COLI, 
developed, according to the Report, to generate a funding source for other corporate purposes, including 
retiree medical benefits.  The use of COLI to fund retiree medical benefits is said to be attributable to the 
promulgation of Statement 106 by the Financial Accounting Standards Board (FASB 106). “Under FASB 
106, post-retirement benefits, including retiree health benefits, are required to be recognized as a cost as 
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they are earned over the working lifetime of the employee, rather than as they are paid after 
retirement. If these accrued benefits are not funded in some manner, they create a growing balance sheet 
liability.”   

COLI benefits accruing to a corporation from the death payouts on employees and from the tax 
treatment of the policy's inside buildup can be used to create an offsetting balance sheet asset and can 
finance the cost of retiree benefits.  However, there is no regulation mandating this use of COLI assets as 
there is for tax focused benefit plans under the Employee Retirement Income Security Act (ERISA).  In 
contrast to this lack of regulated COLI use, the Report points out that Bank-Owned Life Insurance 
(“BOLI”) is regulated by the Office of the Comptroller of the Currency (OCC), which has issued general 
guidelines for national banks to ensure that bank purchases of BOLI are “consistent with safe and sound 
banking practices.” 

A. Federal Response to Leveraged COLI 

Over the years, the Internal Revenue Code has been amended to restrict the tax advantages of 
leveraged COLI.  Most recently, the Pension Protection Act of 2006 included language adding 
requirements to the tax code in order for a COLI policy to enjoy the typical federal tax treatment of life 
insurance. These requirements mandate that COLI policies must be placed on directors or highly 
compensated individuals and that insured employees must be notified and provide written consent at the 
time the life insurance contract is issued. The term “highly compensated” employee includes any employee 
receiving a salary in the top 35% of salaries paid by the employer which are also required to file yearly 
returns with the Secretary of the Treasury detailing their usage of COLI policies. The information from 
these returns is confidential as is most tax return information. 

B. State Insurable Interest Laws 

Many state laws require that, to purchase COLI, an employer must have an insurable interest in the 
life of an insured employee. In general, according to the Report, the state statutes provide that an insurable 
interest exists if the insured employees would benefit from an employee benefit plan provided by the 
employer, and/or that the insurable interest depends on the loss to the corporation when the insured dies. In 
addition, at least 48 states now have laws requiring some form of notification or consent from an insured 
employee before a COLI policy can be issued.  In 2002, state insurance regulators, through the National 
Association of Insurance Commissioners (NAIC), issued revised guidelines, which have been adopted in 43 
states, that recommend a number of elements to be included in such states’ insurable interest laws, 
including employee notice and consent. 

C. Current Legislative Proposals 

Recent and recurring unflattering reports of COLI in print and in film, however, which have 
characterized it alternately as “janitors insurance” or “dead peasants insurance,” outdated as these concepts 
may be in practical terms, have inspired a number of proposals for further reforms, as follows:  

1. The President's 2011 Budget Proposal 

The President's 2011 Budget Proposal (see our Bulletin No. 10-15) would reduce the ability of 
companies to claim an interest expense deduction from COLI by repealing the exception from the pro rata 
interest expense disallowance rule for contracts covering employees, officers, or directors, other than 20-
percent owners of a business that is the owner or beneficiary of the contracts. 

NOTE: It is AALU’s position with respect to this proposal that the Pension Protection Act of 2006 
reaffirmed that COLI is a good tool for American businesses and that its tax treatment is appropriate so 
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long as businesses comply with the provisions in the law.  The 2011 Budget proposal would change the 
rules without any indication or information suggesting that businesses are evading current rules. 

2. The Life Insurance Employee Notification Act (H.R. 251) 

H.R. 251 was introduced by Representative Gene Green (D-TX) on January 7, 2009.  His bill would 
require employee notice of COLI, including in such notice the benefit amount and the name of the policy 
beneficiary. Violation of these requirements would constitute an unfair trade practice, correction of which 
would be enforced by the Federal Trade Commission. This proposal is similar to the limitations included in 
the Pension Protection Act of 2006 (discussed above), but with a different enforcement mechanism.  (An 
earlier incarnation of this bill was discussed in our Bulletin No. 02-55.) 

3. Employer-Owned Life Insurance Limitation Act (H.R. 3669) 

Representative Luis Gutierrez (D-IL) introduced H.R. 3669 on September 29, 2009. (See our 
Bulletin No. 09-112.) This bill would prohibit employer placement of COLI policies on the lives of 
employees with a salary of less than $1 million per year. Employers would be required to disclose COLI 
policies to those insured. Enforcement would be through a civil private right of action and criminal 
penalties.  AALU, which believes, as noted above, that the 2006 Pension Protection Act provided the 
appropriate antidote to the abuses purportedly addressed by H.R. 3669, has taken a position in opposition to 
this legislation.  

Conclusion. 

The Report briefly considers the economic and tax justifications for COLI (and, to a lesser extent, 
the broader justifications for the tax treatment of life insurance).  It unfortunately and, we think, incorrectly 
concludes that at least a portion of that treatment currently causes distortions of economic activity that 
“encourages the misallocation of corporate resources from more productive uses to life insurance.”  AALU 
sharply disagrees with that conclusion. 

Any AALU member who wishes to obtain a copy of the CRS Report “Corporate-Owned Life 
Insurance (COLI): Insurance and Tax Issues,” may do so through the following means: (1) use hyperlink 
above next to “Major References,” (2) log onto the AALU website at www.aalu.org and enter the Member 
Portal with your last name and birth date and select Current Washington Report for linkage to source material 
or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this Washington Report. 
 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 
distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

http://www.aalu.org/
mailto:raglani@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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